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To Mr. Donkin.
Sir, Aufthorpe 7th Feb. 1784

As 1 heard nothing for fo long after the feffions, 1 flattered myfelf that Mr. Erring-
ton’s offer had been accepted.

 Ris, asyou obferved, now reduced to this, that Mr. Errington muft either rebuild or
acquqx'l himfelf by law 3 but it is well worth very ferioufly weighing, whether, to avoid
the difagrecable uncertainty of a law-fuit by rebuilding, Mr. Errington will not as
certainly incur the difagreeablenel's of both rebuilding and a law-fuit into the bakgain;
for it appears to me, from the temper and difpofition of his opponents, that they will
difpute every ftep that he takes, and if they fo conceive it not to be Jirictly done in cons
formity with the contra, he will be equally fiable to be harafled by an adion for
non-conformity in part, as for non-conformity in the whole. Let us now, therefore,
review the ground on which he will ftand upon each of thefe points.

1f he lets the matter go 02 jury upon a non-compliance to rebuild, I with Mr. Erring-

ton would be advifed by the moft able genius in the law upon the point; as to me, it
very ftrongly appears, that were La juryman in the caufe, I never could confent to 2
greater fum in damages to the county (notwithftanding the penalty), than the fum he
aftually received from the countys becaufe, as it ‘will undoubtedly appear {ufficiently in
evidence, that for the purpofe of reinftating’ the bridge; the materials now upon the
“place and in their place, are of confiderably more value ¢han thofe Mr. Errington
received from the  county, potwithftanding - their valuation 3 and if it be true that the
law of England is founded in‘reafon, which the law-men ftrongly contend; that is, in
patural juftice, it never can' be conformable: to either juﬂiéé or reafon, that a fum in
damage fhould be given to  the county beyond the fum in which the county is really
damnified ; becaufe in that cafe the penalty of the bond would be made to operate as @
punifament upon 2 perfon who has honeftly endeavoured to fulfill his contrat, and who
in fa@ has once fulfilled it to the full content of the other contradting party, and becomes
obnoxious to a penalty for no other reafon but becaufe he has been fo unfortunate as
‘to have his work deftroyed by anad of Providence, which no human forefight could
inveftigate or guard againt *.

# Ta other cafes the Jaw does not extend the penalty beyond the damage fultained, for in the cafe of the
common obligation for money borrowed, though the penaly is for double the fum, yet no more is recovered
Chan the fum borrowed and ioterell, And why o2 Becaufe it would be contrary to reafon and natural juftice
10 make a man pay more than he borrowed, merely becaule he failed in doing it at the day. And I am very
apprebientive, that there wil not o Fonnd. 4 determined cale fridlly paralllto the prefent, whereit has been
otherwife dotermined 3 and if mot, this' cafe being a new 0n¢, muft ftand upon the natural ground of the

that is, reafon and natural juftice.
Uu 2 Mr.
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Mr. Mylne may talk of the works not having been founded deep enough, and that it
is uniformly a found gravel, becaufe he found it fo on a trial in a place where nobody
that had a knowledge of the fituation would have doubted it; but though for argument
fake, it fhould be admitted for #he prefent, that the gravel was equally compaé to an
unfathomable depth quite acrofs the river, as in the place where he bored, yet we have
now the authority of Mr. Mylne to fay, that this gravel, though ¢ hard to the touch of
“ boring, compaé to the eye and feeling of inftruments, is wonderfully loofe and
 unconneéted in its parts.”” —If fo, is certainly unable to refift the violence of the
floods of the Tyne, which Mr.Mylne very emphatically confirms further, by adding,
< infomuch that the bed of the river Tyne feems to fhift and alter its form, extent,
¢ and fituation with every flood, more or lefs, and tearing up at one time to a great
¢ depth that fair molded and well-laid hollow that the ftream laid for itfelf on fome
¢ former occafion.” Now this being fo, to what purpofe to drive piles into a body of
gravel, if that body is itfelf liable to be taken away, into which the piles are driven?
It is neceffary then that this body of gravel fhould be prevented from moving by the
depofition of fome matter more compaé than the gravel itfelf, to be able to refit the
violence of the floods, and protect the ground underneath.

This was indeed done by the depofition of rubble ftones from Oakwood bank quarry,
which depofition of rubble is not only in general the moft effe@ual method my expe-
rience has furnifhed, of protecting a gravel foil from the wath of a violent current, but
1 efteem the rubble of Oakwood bank quarry of the beft quality for this purpofe that
1 have feen. The works were amply guarded with this ftone; and fo fatisfactorily fo
that Idid not think any flood of the Tyne would or could have moved them ; and
I thought them ftill the more fecure after having - refifted the velocity of goo feet per
minute, without the leaft derangement, but on the contrary, rendered the whole more
eyen and compatted by the interftices being filled up fmooth and even with gravel
and matter of a lefler fize. Had this defence of Oakwood bank quarry rubble laid
fill there was nothing perifhable in- the bridge to be any caufe of decay ; but a flood
comes fo rapid and fudden that its velocity, amounting to 1000 feet per minute, was
fufficient to move the defence of the Oakwood rubble, and fo even and equally was it
diftributed that the failure of all the parts dependent thereon was in a manner
together.

Mr. Mylne entertains an idea, that if our works had been founded deeper. they would
have fared better; and fo far I agree with him in opinion, that had they been as deep
again, they might have flood an hour longer: but when we know that the river Tyne
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is capable on every flood, more or lefs, of tearing up that fair moulded hollow (1 fuppofe
he means the channel of the river) to a great depth, it perhaps way be very difficult to
afcertain what depth will be out of the reach of its attion; nor is this difficulty ren-
dered the lefs by his fhifting the refolution of  this very difficult queftion from himfelf
to us. 1know a part of this river where the water has gulled away its bed (as well as
1 remember it, on meafure) to the depth of 24 feet below the low ftate of the water’s
{urface.

I have thought it proper to fay thus much by way of obviating thofe hints and
Curmifes which tend to make it feem as if every thing had not been done that could be
done in the fituation.

1 come now to confider what ground Mr. Errington ftands upon in cafe of rebuild-
ing; and here it firikes me, that not only Mr. Mylne, but every one elfe alfo, has
confidered this matter in the fame light as if it had never been done, that is, confidering
how Mr. Errington was to acquit himfelf of the whole agreement : whereas the bridge
has been built complete, and to the entire fatisfattion of all the contrating parties,
according to the agreement, and fo certified by two magiftrates as therein appointed :
had, therefore, the laft covenant been omitted, which obliges Mr. Errington to maintain
and uphald for feven years after the magiftrates’ certificate, he would moft certainly have
ftood acquitted as having fully performed his contra@. It would, therefore, feem to
me, that what remains oBligatory in the contra is what remains fo in force of the laft
claufe, and it would further feem to me, that in an unfortunate cafe, like the prefent,
where the thing has once been fatisfaGtorily done, that a liberality of conftrution of this
1aft claufe cannot be extended in disfavor of Mr. Errington, but rather, as far as the
nature of the thing will reafonably admit, in his favour.

1 thould therefore with that the following queries were d to fome genius in

the law.

1ft, As a confiderable part of the bridge is left ftanding and unhurt, whether, if more
favourable in point of conftrution to Mr. Errington, this may not be placed under the
idea of an obligation to repair in contradiftin@ion to that of rebuilding?

2dly, Whether the words of the contra& uphold, fupports ¢pair, maintain, and keep in

good and [fubftantial repair the faid bridge, will oblige Mr. Exrington to make the bridge
exadtly
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exactly ‘what it was before, or ftriétly conformable to the defign annexed to the contrat,
and to which it refers, notwithftanding that from the nature of the accident, the
ground of the fite is fo altered that an exatt reftitution is now impraticable ?

* 3dly, Whether Mr. Frrington (having once acquitted himfelf in point of fatisfatory
conftrudtion) is obliged (further than he may think neceffary for his own fecurity) to
make any additional defences, or to be at greater expenfes in rendering the foun-
dation more fecure than it was before, but may do the work in the fame way it was
before, where that can be done; and where change of circumitances has rendered
that impracicable, in any other equivalent way, in the judgment of Mr. Smeaton,
to whom the whole matter by the agreemént has been referred, and confirmed by act of

parliament ?

4thly, Whether Mr. Errington may not, for his own fecurity, take any other method of
febuilding any of the particular " parts deranged, that from change of circumftances fhall
be, in the judgment of Mr. Smeaton, more likely than the former to render the work
permanent ? : oo

: gthly, Whether the ‘words good and fufficient repair are not qualifying words which
will enable Mr. Errington to make ufe of the old materials in the places where they are
now at relt though not in the fame pofition in which they were originally built; info-
much that had the flood turned fome of the pillars topfy turvy, whether they may not be
made ufe of in part of the re-erection, provided that, in the judgmient of Mr. Smeaton,
they are or can be rendered as fecure as in the original conftrution ; ‘though in point of
pofition they will not be ftri@tly conformable to the original defign referred to, but will
be made as fafe and effeétual for the ufe of His Majefty’s fubjeéts as a bridge, as if every
thing were reftored to what it was at firft?

6thly, Whether, in virtue of the words ¢ good and effectual repair,” Mr. Errington
may not in this repair omit every expenfe that is merely ornamental, in cafe he fo
chufes?

5 yihly, As the riflc of the bridge’s flanding after the’ repair, lies with Mr. Errington
for'a certain term, in which, if it fhould fail, he will be obliged to repair foties quoties,
whether in cafe he again employs Mr. Smeaton, and Mr. Smeaton will again engage in
the concern, whofe judgment, by the agreement, is made the dernier refort, whether this
will not bar all interference and controul of the magifirates as to the modes to be puifued
of repair and re-erection of the particular parts that require it

8thly,
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8thly, Whether the certificate of the magiftrates, and the acquiefcence of the whole
body, by paying Mr. Errington the laft payment due on fuch certificate, be not a full bar
to the magiltrates to any cavil that may be raifed now, whether Mr. Errington fulfilled
his contra& in the eretion, which, in reality, he'did to the fulleft extent, in the judgment
of Mr. Smeaton, and which nobody thought of controverting till after the fatal difafter

had happened ?

gthly, Whether the time that has lapfed by the procefs of a treaty of compofition, which
the magiftrates have admitted from Mr. Errington, and to which they have never given
a final ‘anfwer till the Chriftmas quarter feflions held in January 1784, ma not to be
reckoned in part of the feven years from the time of the certificate, which was at the

fame time three years before ?

1othly, Whether if Mr. Errington, aflifted by the judgment of Mr. Smeaton, Tepair the
bridge fo as to bein every refpet as effectual for ufe, and as fufficient in point of ftability,
as the bridge was before the accident, and is fo maintained by him to the end of the term
to which he is obligated, he will riot then. be: legally difcharged from the penalty of the

obligation into which he entered ?

1 beg leave, before I conclude, to declare once more, that, though I never thought it 2
difficulty to reinflate the bridge upon a principle of permanency equal to what it was at
firft, yet from the experience of this accident I do not know of any method at any ex-
penfe within the bounds of Mr« Errington’s obligation to reinflate it, fo that it fhall, in my
opinion, have the fame profpect of permanency that I thought it had before the accident ;
yet fuch 2 principle of ftability as it had before the accident may enable it to ftand
longer than the Jifetime of any man in being, or it may be thrown down again the next
year ; for as it is out of my power to calculate the uttermoft powers that Nature can
colleét, fo itis out of my power to fay what will abfolutely ftand againft every poffible

violence.

Before the accident I thought this bridge had this permanent kind of fecurity 3 in
and that 1 may be fo again: but

this, the accident has convinced me that I was miftaken,

this 1 do apprehend, that had there been but one fingle hour more between the down=
fall of the fnow and rain in the night and the flood’s acquiring. its greateft violence by
the middle of the next day, it would in that time have fo filled the reaches of the
siver below the bridge, as to have moderated its rapidity in pafling the bridge from 1000

to goo feet per minute ; {0 that the bridge would have been ftanding at this inftant, and
all
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all thofe concerned in its ereCtion receiving the praile that the public was pleafed to
attribute to them for fo noble an eretion, inftead of the difgrace attending the being
unfuccefsful generals,
1 remain, Sir,
Your moft humble fervant,
J. SMEATON.

A DISSERTATION upon the peculiar Hardfhip of the €afe of Hexry
ErriNgToN, Efg. in regard to his Bond for the Maintenance of Hexham
Bridge for Seven Years.

<« GIVE me my Bondy” fays Shylock ; ¢ I'will have my Bond.” This, though an
ancient legendary tale, has been feized upon by that immortal genius Shakefpear, and
wrought up in a firiking degree, to fhew to what manifeft injuftice human laws are capable
of, in particular inftances, when carried to a rigorous execution in thofe cafes to which, as
unforefeen, they never have been intended to be applied. Had the laws of Venice been
rigidly carried into execution in the prefent cafe, they would have been looked upon with
abhorrence by all fucceeding ages ; but in the way it was determined, we cannot lefs ad-
mire the ingenuity of the pleader, in finding out a circumftance by which the keen edge
of the law was taken off, and ftrict and equal natural juftice rendered toall the parties, than
the renowned decifion of ‘Solomon between the two harlots ; or the celebrated decifion of
Sancho Pancha between the cook and the defendant.

YWhat, in this cafe, do the magiftrates of the county of Northumberland purfue Mr. Er-
sington in an Englith court of juftice to obtain? Why, to obtain the payment of goool.
from a perfon who never received from them more than 5700l. Do the magiftrates then
mean to make money of Mr. Errington for the benefit of the county’s purfe, merely becauife
they have caugh thim upon the hip? No; their own honour, jointly as well as feverally,
will not prompt them to avow this. No; they fay that they fue Mr. Errington for the
penalty of the bond of goool. to force him to re-eret the bridge, and maintain it for feven
years in the terms of the contract. But fuppofing Mr. Errington to pay the goool., will any
man undertake to eret a bridge for that fum, to maintain it for feven years, giving a bond
for the performancé, of goool, ? (It fhould be 11,000l to be a ftrict parallel), without

2 which
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all thofe concerned in its ere&ion receiving the praife that the public was pleafed to
attribute to them for fo noble an eretion, inftead of the difgrace attending the being
unfuccefsful generals,
I remain, Sir,
Your moft humble fervant,
J. SMEATON.



