A DISSERTATION upon the peculiar Hardfhip of the €afe of Henry
ErriNGToN, Efg. in regard to his Bond for the Maintenance of Hexham
Bridge for Seven Years.

« GIVE me my Bond,” fays Shylock ; ¢ I will have my Bond.” 'This, though an
ancient legendary tale, has been feized upon by that immortal genius Shakefpear, and
wrought up in a ftriking degree, to fhew to what manifeft injuftice human laws are capable
of, in particular inftances, when carried to a rigorous execution in thofe cafes to which, as
unforefeen, they never have been intended to be applied. Had the laws of Venice been
rigidly carried into execation in the prefent cafe, they would have been looked upon with
abhorrence by all fucceeding ages ; but in the way it was determined, we cannot lefs ad-
mire the ingenuity of the pleader, in finding out a circumftance by which the keen edge
of the law was taken off, and ftrict and equal natural juftice rendered toall the parties, than
the renowned decifion of Solomon between the two harlots ; or the celebrated decifion of
Sancho Pancha between the cook and the defendant.

What, in this cafe, do the magiftrates of the county of Northumberland purfue Mr. Er-
sington in an Englifh court of juftice to obtain? Why, to obtain the payment of goool:
from a perfon who never received from them more than §700l. Do the magiftrates then
mean to make money of Mr. Errington for the benefit of the county’s purfe, merely becauife
they have caugh thim upon the hip? No ; their own honour, jointly as well as feverally,
will not prompt them to avow this. No; they fay that they fue Mr. Errington for the
penalty of the bond of goool. to force him to re-eret the bridge, and maintain it for feven
years in the terms of the contra&. But fuppofing Mr. Errington to pay the gocol., will any
man undertake to ereé a bridge for that fum, to maintain it for feven years, giving a bond
for the performancé. of goool,? (It fhould be 11,000l to be a ftrit parallel), without
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which they will not ftand upon the ground Mr. Errington does, nor the county be any bet-
ter affured of their having a bridge. Certainly no man will, unlefs he is mad, or in no
degree inftructed by the leffon the late fatal experiment has taught.  Why. then, what
i the refult, but that the magifirates of Northumberland, taking advantage of a par-
ticular turn of the law of this kingdom, mean to force a fum out of the pocket of
Mr. Errington that he never received, in order to put it into the county’s purfe; to enable
the county, by a further ‘addition of their own, to lay out 2 fum of money upon 2 further
and more extenfive experiment, far greater than Mr. Errgton’s contra& was to

receive.

4 But,” fays Shylock, « it was your bufinefs to have confidered the confequences before
you entered upon the bond.  You executed the bond with your eyes open, and you muft

pay the penalty.”

But did Mr. Errington enter into this bond with his eyes oper ? Why, no; he cer-
tainly did not. Were any other perfon now to enter into a fimilar bond, it may be faid,
that he really and truly enters upon it with his eyes open; that is to fay, with the ne-
ceffary degree of information to give him fome idea of the extent of the difficulties and
hazard that were likely to attend it.  The late erection may be confidered as a proper
experiment to prove the degree of rapidity and violence that the river Tyne is fubjeft
to fo high up in its courfe as the parts oppofite to Hexham ; but, previous to
this, there was nothing to furnifh an adequate idea, much lefs 2 pofitive proof, of
the degree of violence of which this river is at times, under certain circumftances,
capable.

A bridge new Duile oppofite Hexham, at the upper or weftern end of the town, of d
conftruétion fomewhat fimilar, though (according to the do@rine of fome) more fecure,
platforms under all the piers, in the compafs of a fingle night,

as having piles and ftrong
in the inundation that ‘happened in Nov. 1771, Was totally taken down and deftroyed,

nothing remaining the next morning but the north abutment. This will naturally fug-
geft great violence in the river, or great weaknefs in the conftruion of the bridge; but

to which the cataftrophe was principally to be attributed, does not pofitively appear : for

the bridge being apparenﬂy right at darkening, and totally demolifhed at break of day

the next morning, nobody happened to be witnefs of its deftruétion, or of the fall that
the water had in pafling the bridge from the up {tream fide to the down ftream fide there-
of. All that could be feen next morning (the water being then a good deal fubfided)

was, that from the marks it had left it had been very uncommonly high, and that it had
< not
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not only taken the fouth abutment clean away but widened that fide of the river by
60 or 7o feet ; all which indicate marks of great rapidity and violence, but what degree
of it by no means appears : for if the water had rofe to the fame height, and had been
ftagnant like a mill pond or tide tiver at high water, no degree of height or depth of water
ought to hurt a bridge that is exprefsly built not to take any damage from mere wet ;
sor did any thing appear by which a fall even of two feet could be inferred : its failure
therefore muft appear to be owing not fo much to the weaknefs of the conftruéted matter
of the bridge as to the weaknefs of the ftratum whereon it was founded.

The height of the flood that occafioned the demolition of the laft bridge, was in the
widdle of the day ; and the beginning and progrefs of its fall witnefled by many perfons ;
and before any derangement had happened, it had been remarked what member of the
bridge the water was even with on the up ftream fide, and what member from the down
ftream fide, which from its known dimenfions, amounted to near upon five feet of differ-
ence of level ; fo that the water came down in this flood with fo much rapidity and fud-
dennefs, that not being able to fill the reaches of the river and vallies below fo falt as it
came down, it formed there a breaft of the aftonifhing height or fall of near five feet
perpendicular : and from a fall of lefs than five feet, that is, of four feet five inches,
there neceflarily refults a rapidity of the torrent, amounting to one thoufand feet in a
minute ; a quantity of fall and rapidity, that could it have been known from the deftruGion
of the former bridge, or even had there been found a fall of half this quantity, Mr, Smea-
ton can take upon him to fay, it would have deterred him from encouraging Mr. Erring-
ton to have had any thing to do with undertaking the propofed bridge : fo that it may
be fairly faid, that neither Mr. Errington, nor any of his advifers, either had or could have
that degree of information as to warrant its being faid, that Mr. Errington executed the
bond with his eyes open : but any one now that enters upon 2 fimilar obligation muft
enter into it with his eyes open ; becaufe from the late fatal experiment, he will know this
capital-and leading masim,— that by the fudden melting of fnow, accompanied with
ia violent downfall of rain, pouring from the fteep fides of thofe hills extending to the very
fources of two Jarge rivers that join a little above Hexham, there is a capability of the
waters coming down with that fudden violence, as that in the fituation of the late bridge,
the torrent is capable of forming a breaft of near five feet, and confequently, of alting
with a certain rapidity of at leaft a thoufand feet per minute ; and knowing this for a cer-
tainty alfo, drawn from the fame experience, that this velocity is capaple, not only of
tearing up the bed of the river, but of removing all fuch rough materials of {tone as may
be depofited for the defence of ihe regularly conftruéted works.

Whoever
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Whoever will therefore now undertake to build a permanent bridge, mult be pro ided
with fuch a defign as not only will be proof againft all the violence and’ caufes of }:le e
ment already afcertained and defcribed, but, asit cannot be known for a certainty tl:;n(g}f‘
violence already experienced is the uttermoft that Nature is capable of, in this place, hz
ought to be ftill more firmly fortified on that account, to refift fuch f:mher vi:lenc;ﬁ as
may poffibly happen : all which, in Mr. Smeaton’s judgment, cannot be expetted
to be done for a much larger fum than the penalty of Mr. Errington’s  bond ;
much lefs for the fum of money and value in materials, that Mr. Errington a&ua“;
received.

Had Mr. Errington drawn the magiftrates of Northumberland into the fcheme and
idea of building 2 bridge at Hexham, merely to ferve his own purpofes, and after a very
confiderable expenfe to the county, it had ended in the ill-fated cataftrophe that has
happened ; had Mr. Errington had a qiew to make a profit of this bufinefs ; had he been
fparing of any apparently neceflary expenfe for the accomplifhment thereof had he letitby
the great, to be executed by under workmen, and thereby cafed himfelf of the trouble and .
attention neceffary to fuch awork, and withal puta round fumof money into bis own. pocket;
had he employed incompetent artifks to direc and fuperintend the work, or advifed with
fuch, as to the praticability and mode of accomplifhing it, who were not of eftablithed re-
putation in the country for works of the kind ;—in fhort, had Mr. Errington pradifed or
attempted to pradife, any fraud in’ the condu& of this affair, or atted with any finifter
views, inany of thefe cafes it would have been natural for the magiltrates, finding them-
felves cheated, deluded, and difappointed, to have purfued Mr. Errington with the rancour
and vindi@ive fpirit they are now doing + butifit fhall appear that the very reverfe of all

thefe things is the truth; if it fhall appear that the magiftrates had entertained thisfcheme and
fally efteemed and refpeGted Sk

idea from the fuggeftions of the late worthy and univer
Walter Blackett, the upfhot of which, as refpe&'mg him, was the total demolition of the

bridge, 2s already defcribed, in 17715 if the difappointment arifing from this fatal catal-

trophe was fo great to the magiftrates, that, on Sir Walter Blackett's refufal to be con-
cerned with the bridge any further, choofing rather to pay the penalty of 2 bond that he
had entered into with the County, than further embark in fo ill fated, in fo apparently un-
certain and hazardous an undertaking * ¢ 1 fay, if on this refufal of Sir Walter, the ma-
giftrates il remained fo eager for 2 bridge that they a&ually began to ere@ another
near the fame place, and for this purpofe engaged an eminent éngineer’ to direct and
the penalty whereof was 3000l the identical fum that he

The bridge certainly coft 8 far larger
s lay in that neighbourhoods made a

* Sir Walter Blackett entered into 2 bond,
"3 from the County, towards building 3 ‘bridge at this place.

receiv
fam ; but the voluntary fubfcriptions of feveral gentlemen whofe eftate:

part of the extra fum expended, oo part of which was refunded by Sir Walter.
X

Wi fuperintend
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fuperintend the work, with a refident furveyor of his own choice and recommendation { 3
and if after making fome. progrefs in the work, this fame engineer gave it up as im-
practicable, on account of the infufficiency of the foundation ; if the magiftrates notwith-
{tanding ftill remained unfatisfied, and eager to that degree as even to attempt to draw
in the poor working mafons of the county to take this great hazard upon them, (aftera
declared impraQicability by an eminent engineer) to the probable ruin of themfelves and
families; 1 fay, if, after all this ardour for a bridge on the part of the magiftrates, Mr. Er-
rington was the unhappy facrifice delufively taken in by their offers§ ; then it may be fairly
fuid, that the magitrates have drawn Mr. Errington into a fcrape, and not Mr. Errington
the magiftrates ; and that in taking the thorn out of their fide he put it into his own
for which aé they are now fully bent to punih his ill fuccefs by a rigorous exation of
a fum of money that he never received.

“Prue it is that Mr. Errington had a view, he had a motive in this bufinefs ; but if that
tmotive was a laudable one, why punifh his want of fuccefs with fo much rigour? ~We
+ do not read of any age where men undertook works for the public fervice, merely for
the fake of having the trouble of performing them ; mankind in every age had a moving
‘caufe of adtion. Did Sir Walcer Blackett engage in building a bridge oppofite Hexham
without any other moving caufe than the mere good of the public? Certainly not. ~ Sir
Walter Blackett had a very confiderable eftate oppofite the upper or weftern part of the
‘town of Hexham, and was lord of the manor of the whole. Had Sir Walter Blackett had
10 moving caufe but the mere public utility, to fix the deftination of the good he intended
to mankind, he might have found many other places to promote the building of a bridge
in England, and fome in Northumberland ; but it muft be allowed, that the above cir-

4 Mr. Tobin Woslek, who was then. rebuiding the bridge of Newcaftle, overthrown by the fame flood,
and which was afterwards fuifhed by him.

§ Mr. Jonathan Pickesnell, from London ; aftervards made Surveyor of the County Bridges of Northuni-
besiand, ‘and recommended by fome of the magitrates to Mr. Errington and Mr. Smeston, to build Hexham
Bridge under his direétion.

§ Whoever was the leat converfant with the public tranfations of this county, in the years 1775 and 1776,
will well remember an advertifement coming from the magiftrates of this county, and appearing in all the
three weckly papers of Newcaftle, importing their readiniefs to treat with any perfon that would engage to
build a bridge at Hexham, according 10 a defign or plan for a fuperfruddure, lodged for their infpetion with
the clerk of the peace, The offerer to be at liberty to putfue his own plan or method. of conftruting the
foundations (under water), but to give fecurity for the permanency thereof for feven years. This was the pur-
port, as it oceurs to memory; but the mafons and working mechanical artificers were too wife to take the
rifque of fuch impending ruin: and the feq was, that after inuing the faid advertifement weekly
for the greateft part, if not the whole of a year, without any adequate offer, it was Mr. Errington’s ill fate
1o be feduced by thofe colours fo lung out, .

2 cumftances -
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cumftances ought not to take from the merit of Sir Walter’s fixing his efforts at Hexham
and building the bridge foas to land, on the north fide, upon.his own eftate. ;

In like manner, Mr. Errington having an eftate oppofite to the town of Hexham, on
the eaftern or lower part of the town, being alfo defirous to have the bridge to land ;\; the
north end upon his eftate, the benefit that was likely to accrue thereto was a fufficient
inducement to him to engage in that very great fcene of trouble and attention that
muft neceffarily arifein the building of a bridge infucha fit ion,and of fuch a itud
without the leaft profpett of any profit, or other advantage by the building ; on ?he con-
trary. it was M. Errington’s profefled declaration to Mr. Smeaton, when he applied to
engage his advice, opinion, and affiftance, that fo far from meaning to be a gainer by the
undertaking, he fhould not be difappoimed if he were 2 or 3o0l. out of pocket ; and
which, it will be proved, acually turned out to be the cafe.

In regard to the competency of Mr. Smeaton, to form a judgment of and properly
execute fuch undcﬂaking, this may be feparately difcuffed : but it will certainly exculpate
Mr. Errington in having employed him, when it is recollected, that at that time Mr.
Smeaton had had no bridge fallen, had-been employed in the full fcope of bufinefs in his
on no lefs than 2.5 years, and at that time had given proofs of his abilities by 2

profefli
conftant fuccefs in executing the moft difficult works, in almoft every part of Great

Britain, without then the failure of a /ingle  fubject.

1 therefore Mr. Errington adted the paré of a wife, a prudent, an upright; and a dif-
interefted man, willing to promote the public good, along with his own ; if in a laudable
ards this end he has failed, from caufes that could not in their own nature be

muft be allowed to_be hard, nay very Jard indeed, that Mr. Errington not

fare/een ; it
be excufed in his failure, but he muft be actually pofitively punifbed. Does

only cannot
the law admit no remedy ? The Jaw-men fay of none ; nay itis not even in the power of the

magiftrates to remit any part or tittle of the penalty of the bond ! o fays the written law

of England !

a(témpt tow

7 that law which is written in the breaft of
d the law of equity and of good confeience ;
does this agree in t olts from the idea, and fays, that to
exadt the full penalty of the bond in the prefent cafe, would be the moft fhocking injuftice

3 thenin a legiﬂalive fenfe, in p_o(fefﬁon of the executive part

to Mr. Errington. Is no one
of this law of equity, and good confcience 2 Yes, reafon anfwers, every man in quality of
a Bri-

But what fays natural juftice in. the cafe
every rational man, and is properly deeme:
the fame determination ? No, it rev
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a Britifb juryman po(fe{fes it, and has the adminiftration of it in his powet ; he alone can

draw the line of right and wrong, in the particular cafe before him, where the written -
general law of the kingdom can (from the nature of the thing) draw none; and it isa

wife provifion of the general law, to leave the decificn of particular cafes to the brea/t of

a jury; where the law itfelf has not, nor can fix the limits of right with an adequate

degree of precifion. Tor this reafon, a juryman’s determination is upon oath ; the pur-

port of which oath is to the effet, that he will ufe his judgment according to his con-

fcience ; for there is no need of an oath, if it is to be fuppofed that a juryman is previoufly

and externally fixed to a point ; that is, that he is to judge, without having the ufe of his

judgment.

When a juryman has heard all parties and perfons who have any thing to fay in the
queftion ; he is afked by the judge, whether he finds for the plaintiff or the defendant?
that is to fay, if the rightis for the plaintiff or the defendant ? if for the plaintiff, what are
the damages? Now is it poffible that any juryman can lay his hand upon his breaft and
fay the plaintiffs are damaged to the amount of goool., when it is fully proved, that the
value of every thing that the defendant received from the plaintiffs, inclufive of the road
that ftill remains, was but 6100l., and in this 6100l. they are damaged no more, than
upon a fair eftimate it would coft to reinftate the building as agreed for * ; for the magif-
trates cannot be allowed to fay, that to reinftate the building as it was agreed for,
will not now be likely to anfwer our end in point of permanency ; he fhall either build a
better bridge; ot give us moncy wherewith to do it ; this certainly cannot now be admitted
from the plaintiffs iz foro confeientia ; becaufe it is the light drawn from the expe-
riment made by Mr. Errington, that alone makes the magiftrates now to fee the neceflity
of building upon a more extenfive plan ; and fince it was they themfelves that practifed
the delufion, in order to draw any unwary perfon they could into the fcheme (which un-
fortunately for himfelf, happened to be Mr. Errington), they certainly ought not to be
gainers by this delufion. If Mr. Erringon pays them back what upon a fair eftimate it is
likely to coft, to reftore it to what it was ; even this puts the magiftrates in a better fitu-
ation, than they would have bgen, if by the combination of natural caufes, this flood had
been no more violent than common, and which this bridge had withftood before 3 in which

+ The contrat was, to be paid 5700l in money by inftalments as the work advanced, for the bridge, and
400l to Mr. Donkin for making a road, in the whole 6100l. 3 alfo Mr. Errington was to receive all fuch
A erils of timber, ftone and  iron, as the magiftrates themfeles had provided during their efforts to get 2
T eratt s — thefe materials were valued by the magiftrates to Mr. Erriogton at 20001, though in seality they
never were of 1000l value to him § and as the road (ill remains, and there is much more value now upon the
premifes towards 2 bridge, than Mr. Ecrington received, the magiftrates in recciving the prefent materials from
R Emington towards a bridge, will be gainers upon what he received from them.

cafe
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cafe it would have now been left upftanding; becaufe they are aware, in attempting
to reinftate it, that fuch powers of refiftance are 70w required, of which before its down-
fall they could not poffibly have formed any conception ; which knowledge will be of moft
inportant ufe to any one who finds courage to becomea future builder and guarantee for
the upftanding thereof.

Nay, fuch is the utility of the knowledge gained by this experiment, that in the eye of
reafon, the whole charge thereof certainly fhould not be folely upon Mr. Errington. The
magiftrates, if nolens wolens they muit have a bridge at Hexham, fhould contribute to this
experiment as well as he; and therefore only a moiety of the fum eftimated for rein-
ftating the building, fhould be reimburfed by Mr. Errington, as his proper fhare of an
unfortunate adventure ; and the other half fhould be allowed by the magiftrates for the
experience gained : and then upon this fund of money and knowledge, and an adequate
fum in addition for its more extenfive conftruéion, they may with fome degree of profpet
hope to poffefs a permanent bridge at the public expenfe, without forcing it out of a pri-
vate man’s pocket.

That juries do in other cafes exercife this kind of judgment, is manifeft. 1 become
bound in the penal fum of 2000l., that 4.B. fhall duly fulfill the truft repofed in him by
a certain company, deliver a true account, and all moneys, papers, and writings coms
mitted to his care, upon being thereto required. It happens that he abfconds, carries off
every thing that he had in his charge, and 1000l. of the company’s cath. The company
fue me with an intent to recover 2oool. upon the bond 3 but though he has broken every
article for which I became bound, yet unlefs the company can prove the intrinfic value
of the books and writings, and that by the breach of his honefty, they have in fa&t fuf-
fered a real pecuniary lofs of more than the real fum of money deficient; will any jury
punith me by the payment of 2000l. for the delinquency of another, when the whole of

their intrinfic lofs is no more than 1000l.? furely they will not.

Again, in the common cafe of a bond for repayment of money borrowed ; the common
condition of the obligation is, that if the obligee pays a certain fum (commonly one half
of the penal fum) upon a certain day with lawful intereft for the fame, without fraud or
Sfurther delay, then the obligation to be null and void, otherwife to remain in full force
and virtue. We will fuppofe the obligee fails in every article, wherein he has been bound ;
he neither pays the fum nor the intereft at the time ; he makes many fraudulent promifes
ely to gain time till he can abfcond ; and makes ufe of
It may happen, and often

does,

of payment at 2 future day, mere
every thuffling pretence, atany rate to delay the payment:
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does, that for want of the money at the time, the obligor is prevented from fulfilling a
purchafe that he has made ; by which he would have got a profit equal to the fum, and
in failure thereof may himfelf be fubjedt to an aftion ; and after all this he is put to the
neceflity of profecuting an adtion to recover his own 3 this is wery hard, but will 2 jury
punifh this obligee for his fraud, failure and negle@ by finding in damages the whole
penalty ? No, they will calculate what his principal and intereft comes to ; allow him that,
with expenfes of fuit, and give damages accordingly. - But here we are told, that this
difpenfing power in the breaft of a jury, is limited in confequence of an aét of parliament,
exprefsly made for this purpofe, fo that let the penalty be what it will, the obligor can
recover no more than the real pecuniary damage.

Very well ; but does not the very making of fuchan at of parliament infer the judicial
power of a jury, that fubfifted in their breafts before the a&t was made? and therefore,
where there is no a&t to fix the line of law, that it fill refts in the breafts of a jury ? the
thing fpeaks for itlelf. A&s of parliament are ot made to remedy an evil that has never
exifted. It is not to be doubted, but that before this a, it was common for a defigning
obligor to trump up 2 detail of the damages he had fuffered, by the money not being
duly paid according to the obligation of the bond, in order to extort the whole penalty 3
and though this might fometimes be the cafe, that the obligor might fuffer by the
negle&t of the obligee, yet it doubtlefs would be pretended ten times for once, that it
really was the cafe. It might alfo happen o fome juries not to have that accuracy of
reafon and difcernment, but to fuppofe themfelves under an “abfolute obligation to find the
full penalty, though an adequate damage might not be fo clearly made out, conceiving
the penalty to be the proper punifhment for non-performance.  [n order fully to fettle
thefe matters upon the beft general grounds, an a& has been found neceffary to reftrain
the jury’s difcretion from proceeding beyond a certain line ; and nothing can be a ftronger
proof of the full extent of a juryman’s power of difcretion, than this act of parliament, to
reftrai it in this particular cafe. Ttis not therefore to be doubted, but that every jury-
man who is fully fenfible of what is due to his own character, and the full extent of
Mr. Err'mgmn’s cafe, will perceive, that as he has the powery he undoubtedly will have
the will, to draw the mercilefs teeth of the lion, and not fuffer them to fix unreafonably
deep in the flelh of an innocent man ; and this even at the expenfe of his own oath in
giving exaggerated damages, where mitigated damages only are due.



